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	[...]
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	Contract Number:
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[…]
hereinafter referred to as the „Buyer”

and

[…]
hereinafter referred to as the “Seller”
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The Buyer and the Seller together, hereinafter referred to as the Parties, and for each separately referred to as the Party, hereto have entered into this supply contract, hereinafter referred to as the Contract. 

Article 1.
Definitions
1.1 The following words and expressions shall have the meanings hereby assigned to them:

“Business Day” means any Day (except Saturdays, Sundays and national holidays as may be determined from time to time by the Government of [….])
“Contract Price” shall have the meaning as specified in Article 10.

“Equipment” or “Goods” shall mean the set of equipment and materials, including all necessary auxiliaries, of […] as defined in the technical specification, Annex 1 (Scope of Work).

“Delivery” includes manufacturing and supply of the Equipment, design, engineering, documentation and services in accordance with the technical specifications in this Contract.

“No Load Test” shall mean the testing, checking and running of the Equipment without materials, which are to be carried out under the supervision of the Seller or its authorized representative for the purpose to prepare it for the Mechanical Completion.
“Mechanical Completion" shall mean that the delivered Equipment has been completed mechanically and structurally and put in tight and clean condition and the No Load Test has been accomplished.

“Mechanical Completion Certificate" ‑ means the document signed by the Buyer and Seller or their authorized representatives, which certifies the Equipment is erected, free from mechanical discrepancies and No Load Test is accomplished.

“Performance Test” shall mean the test to be carried out under the supervision of the Seller or its authorized representative to ascertain whether the delivered Equipment is able to attain the Functional Guarantee and its readiness for production.

“Functional Guarantee
" ‑ means all values guaranteed by the Seller in connection with the performances of the Equipment, which are to be attained during the Performance Test.

“Operational Acceptance Certificate" shall mean the document signed by the Buyer and Seller or their authorized representatives certifying that the Equipment has attained the Functional Guarantee.

“Time Schedule” shall have the meaning as specified in Article 5.

Article 2.
Subject of the Contract; Documents
2.1 The Seller undertakes to deliver the Equipment and engineering services according to the provisions set forth in this Contract and the Buyer undertakes to pay the Contract Price stipulated herein. 

2.2 The documents forming this Contract are to be taken as mutually explanatory of one another. If any ambiguity or discrepancy is found in the documents, the Buyer shall issue any necessary instructions to the Seller. The following documents are forming this Contract and the priority of the documents shall be in accordance with the following order:

· this Contract document including all Articles;

· Annex 1, Scope of Work;

· Annex 2, Time Schedule;

· Annex 3, Pricing;

· Annex 4, Particular Design Criteria and Standards;

· Annex 5, Design Criteria and Standards;

· Annex 6: Insurance Requirements;

· Annex 7: Supplier Code of Conduct;

· Annex 8: […].

Article 3.
Quantity and Quality of the Supply of Goods and Services 
3.1 The Seller undertakes to supply the Goods and engineering in the quantity and quality specified in this Contract and Annex 1. 

3.2 The Equipment has, in every respect, to meet the present level of technical development and the quality of the material and workmanship shall be new and first-class. It further has to comply with: 

- codes and standards relevant in Poland
 - EU-regulations 

Futhermore, , the Seller shall submit the following documentation:

For the complete machinery 

– EC  declaration of conformity of the machinery in polish and English language, according to Directive 2006/42/WE or 

If relevant 

For incomplete/partly completed machinery – in order to carry out assessment of conformance in line with the requirements of the Machinery Directive 2006/42/WE (article 13):

Declaration of Incorporation in Polish language properly completed with regard to requirements of the above mentioned Directive, Annex II, section 1, B, including:

applied and met requirements of the Directive, Annex I,

commitment to transmit, in response to a reasoned request of the Polish authorities, relevant information on the incomplete machinery,

Relevant information regarding incomplete machinery, including:

not marking of the machinery with CE mark (unless it is required by another directive of „new approach”),

marking incomplete machinery with relevant information referred to in section  1.7.3 of the above Directive

Erection Manual, specified in the Directive 2006/42/WE Annex VI, in English and  in Polish language,

if applicable – a list of elements which has to be original and list of acceptable substitutes,

The Seller plant shall provide to the Buyer access to necessary data of machinery partly completed;   

Applying relevant and harmonized standards as required by the Directive;

Supply all the special equipment and accessories essential to enable machinery to be adjusted, maintained and used safely; 

In case of incomplete machinery to the Seller shall  provide the documentation on risk assessment and declaration of conformity in paper form and/or electronic version;

3.3 The Seller shall also have an implemented and documented Quality assurance system according to ISO 9001 or similar. 

Article 4.
Terms of Delivery
4.1 The Seller undertakes to deliver the Equipment [DDP, delivery duty paid], at [site] in accordance with Incoterms 2010. The complete Equipment shall be delivered by not more than [3] shipments. In case the Equipment is delivered by more shipments, the Seller has to reimburse the Buyer for any additional customs handling costs related hereto.
4.2 Transfer of ownership of the Equipment shall take place with the delivery of the Equipment. This shall also apply in case of partial deliveries.

Article 5.
Time of Delivery
5.1 The complete Equipment shall be delivered not later than […] and according to the time schedule set forth in [Annex 2] (the “Time Schedule”).
5.2 A detailed schedule with milestones will be developed by the Seller within two (2) weeks of signing the Contract evidencing how the time schedule set forth in Annex 2 will be fulfilled. A [monthly] status report shall be submitted noting any changes to the original delivery schedule.

5.3 The Seller shall inform the Buyer immediately in writing in case of any delays/anticipated delays, together with the planned corrected actions to come back on schedule. 

Article 6.
Consequences of Delay in Delivery
6.1  If the time of delivery of any essential part of the Delivery is delayed beyond the time specified in Article 5 [ and Annex 2], and the delay is not due to force majeure, the Buyer is entitled to a 1] % discount of the total Contract price on each commenced [day] of delay, up to a maximum of [10 %].
6.2 The Buyer may by written notice to the Seller terminate the entire contract or any part of it after [10] weeks of delay.

Article 7.
Inspection before Shipment
7.1 The Buyer or its authorized representative will have the right of inspection of the Delivery while in any stage of engineering or manufacturing. The Seller agrees to secure this right of inspection for the Buyer from any subcontractor or supplier with whom the Seller contracts to engineer or manufacture any part of the Goods. 

7.2 If certain tests or inspections of any part of the Goods as specified in Annex 1 [and/or Annex 8] are to be performed, the Seller shall give the Buyer a reasonable advance notice of at least [2 weeks] of such test and/or inspection and of the place. The Seller shall obtain from its subcontractors or suppliers any necessary permission or consent to enable the Buyer to attend the test and/or inspection. The Seller shall provide the Buyer with a certified report of the test and/or inspection.

7.3 If the Buyer or its authorized representative fails to attend the test and/or inspection, then the Seller or its subcontractors or suppliers may proceed with the test and/or inspection in the absence of the Buyer or his representative and provide the Buyer with a certified report of the results thereof.

7.4 The Buyer or its authorized representative will have the power to reject any work performed or being performed that does not conform to this Contract, whereupon the work rejected will be redone at no additional cost to the Buyer. Any previous inspections nor the lack of any inspections will relieve the Seller of any obligations contained in the Contract.
7.5 The Seller will be responsible for all costs of Buyer´s additional inspections regarding Equipment that has failed previous inspections.
Article 8.
Packing
8.1 The Goods shall be shipped in a [weatherproof] packaging which corresponds to the nature of the delivered products [, the mode of transport and inter-transhipment] and will, subject to the proper maintenance, provide safety of the Goods in the process of Delivery [and subsequent storing for up to [   ] years.]
8.2 The costs of packing are included in the Contract Price. Packing shall not be returned. 

[Packing shall contain a packing list with the following information:]

· [ e.g.: indication of the names of the Goods

· Party’s names and addresses

· Shipper’s name and address

· number of Contract

· description of content including number of pieces of the Goods

· net and gross weight]
8.3 Each shipment shall be accompanied by [shipping documents] and original invoice. Details of the form and content of the invoice will be established by the commercial services of the Parties at a later time. Also the copy of the Packing List will be attached and fixed to the consignment in a secure manner and in weatherproof packing.
8.4 Each item of the Goods and each package shall bear a weatherproof identification tag.
Article 9.
Supervision of the Installation and Commissioning of the Equipment
9.1 The Buyer will carry out the installation of the Equipment and the commissioning in accordance with instructions provided by the Seller. The Equipment may not be taken into operation unless the Buyer has accepted the installation work by issuing the Mechanical Completion Certificate and accepted the commissioning of the Equipment.

9.2 The Buyer shall request the Seller for the supervision of the installation and commissioning at least two (2) weeks prior to installation and commissioning. The Seller shall delegate competent personnel for supervising the installation and commissioning of the Equipment at the terms and conditions laid down in [Annex 3].

9.3 The costs for the Seller’s personnel shall be charged extra to the Contract Price as specified in below and in [Annex 3].

	Daily rate of supervisor for  erection and commissioning 
	
	EUR/1 day

	Supervisor's overtime (over 10h) or work on Sundays and holidays
	,-
	EUR/h

	Price per 1 kilometre (transport from the Sellers company to Gorazdze
	
	EUR/km


The daily rate - as results from item above  - comprises the costs of work 10 hours a day (10 hours out of 24-hour period) and 6 days a week, including the costs of transport from hotel to work and from work, accommodation costs, board and meals expenses, etc. The transport costs from and back to EU/Gorazdze will be calculated separately (rate per kilometre, or proved flight costs – economy class). 

The daily rate of Seller’s supervisor will not be payable for days, during which the days work had been dedicated to correction of Seller’s fault.

9.4 The Seller must immediately and without any questions replace any personnel that in the opinion of the Buyer are not sufficiently skilled to perform the required services upon Buyer’s written request and without any costs to the Buyer. This includes any type of misconduct and any inappropriate behaviour especially in regards to health and safety.
Article 10.
Contract Price 
10.1 The contract price for the Delivery is.[…] [EUR] (the “Contract Price”).
10.2 The Contract Price is a net lump sum fixed price which shall not be subject to any escalation or adjustment, except in the event of Alterations under Article12.

10.3 The price breakdown of the Contract Price shall be [as follows/ as further specified in Annex 3]:
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	Prices
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	[EURO]
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10.4 Buyer´s Options

  The Buyer has the right to order the below listed options:

· Option for operational spare parts as specified by Seller and as further described in [Annex 1 + 3]. The prices shall be fixed and firm until two years after approved Operational Acceptance Certificate. 

· [other options]

Article 11.
Terms of Payment and Invoicing
11.1 All payments will be effected in [EURO] against Seller’s correct invoices within [14] days with a [3]% prompt payment discount or net cash [60] days after receipt of the relevant invoice.

11.2 Invoices shall be addressed and submitted to the following address: […]
11.3 Seller may invoice in accordance with the following milestones:

[Milestone 1:
Seller may invoice an advance payment of 10% of the total Contract Price (“Advance Payment”) after signing of this Contract. An advance payment guarantee (as described below) from Seller’s bank on the same amount shall be attached to the invoice. The Advance Payment Guarantee shall be valid until issue of the Operational Acceptance Certificate. 

Milestone 2:
Seller may invoice 10% of the total Contract Price after the supply of accepted engineering documentation defined in Annex 1. 

Milestone 3:

Seller may invoice 65% of the total Contract Price after the DDP delivery of the Equipment to the job site in accordance with Article 4 [and provision by Seller of all documentation needed erection operation and maintenance of the plant
Milestone 4: 

Seller may invoice 5% of the total Contract Price after supply and Buyer’s acceptance of the erection documentation, the operation and maintenance documentation and the spare parts catalogue defined in Annex 3.

Milestone 5: 

Seller may invoice 10% of the total Contract Price after successful Performance Test and submittal of as built documents. A guarantee from Seller’s bank as described below on 10% of the Contract Price shall be attached to the invoice. The guarantee shall become effective upon the Seller’s receipt of payment under milestone 5 and shall expire upon expiry of the guarantee time according the Article 16.]

11.4 The bank data of the Parties areas follows: 

[…]

[…]
11.5 The above mentioned bank guarantees shall be irrevocable and payable on first demand and shall be issued by a first class international bank acceptable to the Buyer. Any costs related to the issuance of these bank guarantees shall be born by the Seller.

Article 12.
Alterations in the Scope of Delivery
12.1 The Buyer may make alterations within the general scope of Delivery by giving written notice to the Seller, which is subject to written acceptance by the Seller. If such changes affect the cost of, or the Time Schedule required for performance of this Contract, an equitable adjustment in price or time of Delivery or both will be made. No change will be recognized without written approval of the Buyer. Any claim of the Seller for an adjustment under this article has to be made in writing within fourteen (14) days from the date of receipt by Seller of notification of such change. Failure to make such a claim within the required time period constitutes a waiver of the claim. 

12.2  After Seller having received notification of such change from the Buyer, Seller shall submit to the Buyer:

a) A description of work, if any, to be performed and a programme for its execution; 

b) The Seller’s proposal for necessary modification, if any, to the Time Schedule or to any of the Seller’s obligations under the Contract; and

c) The Seller’s proposal for adjustment, if any, of the Contract Price.

12.3  The Seller shall be credited for the additional work arising from such changes in accordance with the cost and profit level upon which the original Contract Price was based. If the changes bring savings to the Seller, these shall be deducted from the Contract Price in a corresponding manner.

12.4 The Seller shall upon Buyer’s request implement an alteration within the general scope of Delivery, even if the Parties have not agreed upon the alteration’s effect on the Contract, including Contract Price and Time Schedule. In the event that the Parties have not agreed upon the alteration’s effect on the Contract Price or the Time schedule, Buyer shall pay the undisputed amount, of the Seller’s proposal as per under point c) in this section.

Article 13.
Documentation
13.1  All drawings, models and other technical documents produced shall be the property of the Buyer, and shall not without the consent of the Buyer be used, reproduced or made available to third parties beyond what is necessary in respect of the fulfilment of the Contract.

13.2 The Seller shall especially provide the Buyer with the following documentation:

a) For the designing 

-
Basic data/assumption  engineering necessary for a building permit incl.  mechanical drawings, material and electrical consumer list, electric wiring diagrams and cable list, P&I diagram etc.
-
Plant description 

- Arrangements and dimension drawings with loads of the equipment including basing engineering of the burner, refractories, burner trolley and necessary civil works .

-
b) For the operation

-
Operating manuals (in Polish and English) 

-
Maintenance instructions incl. safety regulations (in Polish and English); 

-
Lubricating instructions (in Polish and English;

-
EC Declaration of conformity of the manufacturer, according to the EU directive 2006/42/WE (in Polish and English).

-
Documentation for the complete machinery and for incomplete/partly completed machinery according to the Article 3 point 2 in this Contract.

c) For the spare parts

•
Spare part and wear parts list for 5 years of operation with unit prices and delivery times valid for the guarantee period.

d) For the erection:


General erection instructions


Required drawings
13.3 The documentation shall be provided [e.g. 3-copies in English and 1-copy in electronic form].

13.4 The Seller shall, in accordance with the Time Schedule, submit the engineering documentation electronically to the Buyer for review.

13.5 The Buyer shall submit his acceptance/disapproval comments in writing.

13.6 The Seller shall correct the engineering documentation and resubmit them within [14] days for acceptance. For the avoidance of doubt, such resubmittal shall have no impact on the Time Schedule and the milestones agreed therein.
13.7 Notwithstanding approval by the Buyer of the engineering documentation submitted by the Seller, this does not relieve the Seller from any of his obligations under the Contract and the Seller shall be responsible for errors, omissions or discrepancies in such engineering documentation.
Article 14.
Tests
14.1 After installation of the Equipment, the No Load Test shall be performed under the supervision of the Seller or its authorized representative in order to check that the Equipment has been erected correctly and is free of mechanical defects. 

14.2 When the No Load Test has been accomplished and the Equipment has been completed mechanically and structurally and put in tight and clean condition, the delivery has been mechanically completed and a Mechanical Completion Certificate shall be issued to the Seller. 

14.3 Within three (3) months after issuing the Mechanical Completion Certificate the Performance Test shall be completed under the supervision of the Seller or its authorized representative in order to assure that the delivered Equipment is able to attain the Functional Guarantee laid down in [Annex 1] and its readiness for production.  Details of the Performance Test may be regulated in [Annex 1].

14.4 If the Performance Test has been run and the Equipment has attained the Functional Guarantee, the Operational Acceptance Certificate shall be issued to the Seller.

14.5 If the Performance Test cannot be completed within three (3) months after signing the Mechanical Completion Certificate and also will not be run within the following three (3) months due to reasons not attributable to the Seller, the Performance Test shall be automatically accepted after six months after signing the Mechanical Completion Certificate.

14.6 The Parties may mutually agree to waive the Performance Test and the Operational Acceptance Certificate shall be signed if it is clearly established after commissioning that the Functional Guarantee has been achieved.
14.7 If the Functional Guarantee will not be reached during the first Performance Test, the Seller shall have the right and the duty for improvement of the functions of the Equipment at his own costs. The date for the improvement works done by the Seller and a new Performance Test shall be mutually agreed.
14.8 The time for the Seller’s improvements due to not achieved Functional Guarantee shall be limited to […] months after the first Performance Test. During that period, the Buyer is free to use the Equipment without restriction. Dates and duration of stoppages required by the Seller shall be notified in advance to the Buyer and as far as possible agreed upon between the Parties.

14.9 The Seller shall bear all expenses arising from the modification and/or changes he has decided to proceed with on the Equipment in order to reach the guaranteed values.

Article 15.
Liquidated Damages
15.1 If, in spite of alterations and/or improvements having been carried out by the Seller according to Article 14, the Functional Guarantee is not attained, the Seller shall pay as indemnification for non-fulfilment of the Functional Guarantee the following compensation that may be deducted from the last payment installment:

[…]
15.2 The total of liquidated damages for non-fulfilment of the Functional Guarantee shall not exceed [20]% of the total Contract value.

Article 16.
Guarantees
16.1 The Seller guarantees that the Delivery will be of good quality and that it complies with the requirements of the Contract, including the specifications and Functional Guarantee stated in [Annex 1]. The Seller guarantees that the Equipment will be brand new and spare parts will be available for the guarantee time. The Seller is responsible for Equipment delivered by sub-sellers as for his own delivery.

16.2 The guarantee time starts with the day the Operational Acceptance Certificate has been signed or, if the Performance Test or the Mechanical Completion cannot be performed due to reasons out of the Seller’s responsibility, [at least 6] months after mechanical completion or at the very latest […] months after arrival of the Equipment at site and shall remain in force for the following parts of the delivery 


[part of Equipment] [minimum 2 years

16.3 For all other delivered items there shall be a guarantee time for a period of minimum 24 months.

16.4 If during the guarantee time any defect is found in the Equipment supplied as per [Annex 1] the Seller shall promptly repair/remedy/replace such parts/defects, on its own cost, as well as any mechanical damage of the Equipment directly connected to the supply of the Seller. The minimum Seller’s reaction in case defect or damage of the equipment is 24 hours from the Buer’s written notice. For the repaired/remedied/replaced part/defect a new guarantee time will be running as agreed upon for the original part. Replacement parts will be delivered on the same delivery terms as specified in Article 4. 

16.5 If the Seller does not fulfil his obligations to eliminate the defects, the Buyer is entitled to remedy the defects for account and risk of the Seller.

16.6 The Seller shall not be responsible for the repair/replacement/remedy of any defect or any damage to his supplies arising out of or resulting from any of the following causes:

· improper operation/maintenance of the Plant or the Equipment by the Buyer,

· normal wear and tear,

· for quality and workmanship of the part of the Equipment that will be supplied by the Buyer in accordance with the Seller’s documentation.
[16.7: Minimum Performance Guarantee

The Seller guarantees that all production departments of the Plant shall at all times perform at ninety percent (90%) of its respective Performance Guarantees, save for clinker production, which shall at all times perform at one hundred percent (100%) of its Performance Guarantee (the “Minimum Performance Guarantee”), and shall do any and all things necessary, including incurring costs for its own account, to achieve the Minimum Performance Guarantee. If the Seller fails to achieve the Minimum Performance Guarantee, the Buyer shall have the right, but not the obligation, to take any action required to achieve the Minimum Performance Guarantee, including performing the Works by itself or through any third party, and charge any costs incurred thereof to the Seller.]

The Seller gives minimum 24-month performance guaranty for  all the technological parameters specified in the table below:

Table No 2

	
	
	

	
	
	

	
	
	


All above mentioned figures are guaranteed at the maximum kiln capacity i.e 6000 t/h

Article 17.
Liability
17.1 The Seller is held responsible for all damages caused by faults or deficiencies in the Delivery to the Buyer or third parties. [...] 

Article 18.
Termination
18.1 In addition to the right of termination regulated in Article 6 [and/or Annex 5 (Health and Safety)] and any right of termination given by law, the Buyer has the right to terminate this Contract in the events defined in Art. 18.2 and 18.3.
18.2
Termination due to Material Breach of Contract or Insolvency of the Seller
18.2.1. The Buyer shall have the right to terminate this Contract immediately upon notice to the Seller if: 
a) the Seller commits a material breach of its obligations under this Contract; 
b) the Seller becomes insolvent, 
18.2.2  Upon such termination, the Buyer’s obligations to the Seller are limited solely to the payment of the unpaid balance due for the scope of work actually performed in accordance with the terms of this Contract as duly supported by documentary evidence. The Buyer shall be entitled to deduct from the amount payable to the Seller on termination such claims as have been presented to the Seller prior to the date of termination and any other disputed amounts notified to the Seller.
18.3 Termination for Convenience
18.3.1 The Buyer shall have the right to terminate this Contract at any time by giving thirty (30) Days’ written notice to the Seller.

18.3.2 In the event of such termination for convenience, the Buyer shall pay to the Seller:

a) the unpaid balance due for the scope of work actually performed in accordance with the terms of this Contract,

b) all necessary direct costs incurred by the Seller due to the termination. These costs shall be duly documented.

18.3.3 The Buyer shall be entitled to deduct from the termination fee such claims as have been presented to the Seller prior to the date of termination and any other disputed amounts notified to the Seller.

18.3.4 The Seller shall immediately cancel all subcontracts after the Buyer’s termination of the Contract.

18.4 Transfer of the Scope of Work

In any case of termination, the Seller shall transfer to the Buyer, in accordance with the Buyer’s instructions, the scope of work actually performed under this Contract, together with copies of all plans, drawings, specifications and other documents which the Buyer is entitled to use.

Article 19.
Communications
19.1 Communications and notices of either Party to the other shall be in writing and sent by letter or email to the following address:

[Buyer]
[Seller]
19.2 Any notice or other communication given by either Party hereunder shall be deemed to have been received:

(a)
if sent by fax, with a confirmed receipt of transmission from the facsimile machine, on the day on which it is transmitted;

(b)
in the case of a notice given by hand, on the day of actual delivery; and

(c)
if posted by courier, on the second Business Day or, in the case of airmail, the fifth Business Day following the day on which it was dispatched by courier or, as the case may be, registered airmail,

provided that a notice given in accordance with the above but received on a day which is not a Business Day or after normal business hours in the place of receipt shall be deemed to have been received on the next Business Day.

Electronic mail (email) is acceptable for daily operational correspondence, including submission of the electronic version (soft copy) of documentation, however, contractually binding communications such as certificates, invoices, claims etc. shall always be submitted, as well, by one of the means specified under (a), (b) or (c) above.

A Party may by fifteen (15) Days’ written notice specify to the other Party the change of its contact details. In the event that any Party fails to notify the other Party of a change of contact details in the manner as set out in this Article 19, a notice shall be deemed to have been validly given and received by the other Party at the last address notified to the other Party.
Article 20.
Intellectual Property Rights
20.1 The Seller assumes the responsibility for his rights to patents and other intellectual property rights and for the costs related thereto, as well as for infringements on any patents or other intellectual property rights and will defend Buyer from any and all claims of infringement including related costs of defence.
Article 21.
Insurance
21.1 The Seller shall provide and maintain the insurances set out in Annex 6. 

21.2 Insurance limits per occurrence shall be not less than the amounts stated in Annex 6.
21.3
The Seller shall give immediate written notice to the Buyer in the event of cancellation or material change affecting any insured party's interest in respect of the insurance set out in this Article 21 and Annex 6.

21.4
If any policy is cancelled or if the Seller fails to effect or maintain any policy which it is required to effect or maintain, the Buyer may at its discretion effect and maintain any such insurance or additional insurance that it considers necessary and recover the cost in respect thereof from the Seller (or the Buyer may set off the cost thereof against the Seller’s invoices).

21.5 At Buyer’s request the Seller shall furnish to the Buyer certificates of insurance or confirmed copies of the policies with the necessary information, including the expiration date relating to insurance required under this article.

Article 22.
Taxes and Duties
22.1 All prices are net prices and do not include duties, tariffs, value-added taxes, or any other taxes, unless provided otherwise by the applicable delivery term according to Article 4. All applicable goods and sales, value-added, use and excise taxes shall be borne by the Buyer. If such taxes are payable, the Supplier shall invoice them to the Buyer and always comply with the tax laws respectively applying to itemizing the taxes in the invoice. 

22.2 Insofar as the tax liability for the aforementioned taxes should pass to the Buyer as recipient of the services or goods by virtue of a statutory provision (reverse charge), the Supplier may not charge such taxes in its invoice nor itemize such taxes in its invoice. 

22.3 The Buyer shall not pay any income, corporate income or other comparable taxes of the Supplier which are in connection with entering into and implementing this Agreement. Insofar as withholding taxes should be due under any income or corporate income tax law, the Buyer has the right to withhold the minimum amount of tax stipulated by statute from the payments agreed upon. 

Article 23.
Arbitration and Governing Law
23.1 Any dispute, controversy or claim arising out of or in connection with this Contract or in breach, termination or invalidity thereof shall be finally settled in accordance with the Rules of Conciliation and Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the set rules.

23.2 The place of arbitration shall be in Zurich, Switzerland. The applicable law to the Contract shall be Swiss Law to the exclusion of the UN Convention of Contracts for the International Sale of Goods.

23.3 Both Parties agree to accept the arbitral award of the court of arbitration as final binding on them both, to the exclusion of all other remedies.

Article 24.
Confidentiality
24.1 Any and all information which is received by the Seller directly or indirectly from the Buyer in connection with the performance of the Contract will be held confidential by the Seller. This information will remain the property of the Buyer and will not be used by the Seller for any purposes other than those for which they have been supplied or prepared. The Seller will keep confidential the existence of this Contract and the terms thereof and will not use for publicity purposes any photographs, drawings and/or materials relating to this Contract without obtaining the prior written consent of the Buyer.  Upon completion of the Contract, the Seller will return all material received if so directed by the Buyer.

24.2 Notwithstanding the foregoing, the Seller shall be permitted to disclose to its subcontractors and suppliers such information received from the Buyer as is reasonably necessary to secure proper performance of the Contract. In the event that the Seller discloses such information to a subcontractor or supplier, the Seller agrees to include in its contract with that subcontractor or supplier, a provision similar to this provision, protecting the confidentiality of information provided by the Buyer.

24.3 Limitations regarding the disclosure of information shall not apply to publicly available information or such information that becomes publicly available otherwise than from the Parties and such information that comes to a Party’s possession from other sources both prior to or after the obtaining thereof from the other Party.

Article 25.
Force Majeure
25.1 Force Majeure shall mean any event beyond the reasonable control of the Parties as the case may be, and which is unavoidable, notwithstanding the reasonable care of the Party affected, and shall include, without limitation the following: 
(a) War, hostilities or warlike operations (whether a state of war be declared or not), invasion, act of foreign enemy, civil war;

(b) rebellion, revolution, insurrection, mutiny, usurpation of civil or military government, conspiracy, riot, civil commotion, terrorist acts;

(c) confiscation, nationalisation, mobilisation, commandeering or requisition by or under the order of any government or de jure or de facto authority or ruler or any other act of any local state or national government authority;

(d) strike, sabotage, lock‑out, embargo, epidemics, quarantine, plague;

(e) earthquake, landslide, volcanic activity, fire, flood or inundation, tidal wave, typhoon or cyclone, hurricane, nuclear and pressure waves, or other natural or physical disaster;

(f) shortage of labour, materials or utilities where caused by circumstances that are themselves Force Majeure.

25.2
For the avoidance of doubt, Force Majeure shall exclude the following events, acts, facts or circumstances:

(a)
any change in applicable law or revocation of or failure to maintain any consents, licences or approvals required from any regulatory authority in order to carry out the Works;

(b)
breakdown of or damage to any of the Seller’s property or equipment;

(c)
any contractual commitment made by the Seller to any third party which limits the ability of the Seller to perform the Works;

(d)
any inability to pay or perform because of increased costs, failure to secure or preserve necessary financing, other adverse economic consequences or shortage of or any lack of financial or technical resources;

(e)
any inability to pay or perform primarily caused by general economic or market conditions including without limitation recession, depression, inflation, deflation, exchange rate fluctuations, availability of foreign exchange funds or changes in prices or any other event that merely makes performance uneconomic or commercially impracticable;

(f)
weather, climatic and/or tidal conditions which are reasonably expected for the Site;

(g)
delays resulting from adverse weather conditions or unfavourable ground conditions, or other similar adverse conditions;

(h)
any strikes or lock-outs other than a strike/lock-out that materially affects the Seller’s performance of the Works and lasts for twenty (20) consecutive Business Days or longer;

(i)
any unavailability, late delivery, change in cost, delay, default or failure (direct or indirect) in obtaining of labour, materials, equipment (or the breakdown of same whether on land or offshore), plant, spare parts, supplies, tools, utilities, consumables or other things required for the Works, including late delivery or failure of items supplied by subcontractors;

(j)
Equipment component casting deficiencies; and

(k)
any normal wear and tear,

unless such events, acts, facts or circumstances were caused by circumstances which would themselves constitute Force Majeure.
25.3 If either Party is prevented, hindered or delayed from or in performing any of its obligations under the Contract by an event of Force Majeure, then it shall notify the other in writing of the occurrence of such event and the circumstances thereof within ten (10) days after the occurrence of such event, and a certificate issued by the Chamber of Commerce attesting the occurrence of Force Majeure shall be presented to the other Party.

25.4 The Party invoking Force Majeure shall be exonerated from the performance or punctual performance of its obligations under the Contract for so long as the relevant event of Force Majeure continues and to the extent that such Party's performance is prevented, hindered or delayed. The time for performance of the obligations shall be extended accordingly.

25.5 If the performance of the obligations is substantially prevented, hindered or delayed for an aggregate period of more than one hundred and twenty (120) days on account of one or more events of Force Majeure during the currency of the Contract, either Party may terminate the Contract by giving a notice to the other. 

25.6 If the Contract is terminated by the Buyer under this clause, due to Force Majeure in the Buyer’s country, the Seller shall be paid by the Buyer, insofar as such amounts or items have not already been covered by payments on account made to the Seller, for engineering and manufacturing executed prior to the date of termination. Manufactured parts of the contractual supply become the property of the Buyer upon such payment.

25.7 No delay or non‑performance by either party hereto caused by the occurrence of any event of Force Majeure shall constitute a default or breach of the Contract, or give rise to any claim for damages or additional cost or expense occasioned thereby. 

Article 26.
Health and Safety (H&S)
26.1 The Seller shall have an implemented H & S management system to provide an acceptable level of H&S in design and during manufacturing and supply. The Equipment shall be designed, manufactured and supplied in such a manner that it promotes a good and safe workplace, does not pollute the environment and support a high cement production regularity. The Seller shall perform the work in accordance with all applicable laws, regulations and standards. 

26.2 It is the Buyer’s goal that all activities involved in this Contract shall be pursued in a safe manner that does not threaten human life and health or damage the environment or material assets. Through all work, attempts shall be made to eliminate or reduce the exposure of personnel and material assets from hazardous situations and accidents. H&S precautions shall be an integrated element of all activities from design to completion of the work.

26.3 Further details are regulated in [Annex 5] (Health and Safety).

Article 27.
Miscellaneous
27.1 
This Contract constitutes the entire agreement and understanding between the Parties. There are no understandings, conditions, reservations or representations, oral or written, that are not embodied in this Contract or that have not been superseded by this Contract.  
27.2
No modification or amendment of this Contract shall be deemed valid unless made in writing and duly executed by authorized representatives of both Parties. 
27.3 
Each Party shall be responsible for obtaining all consents, authorizations, approvals and assurances of whatsoever nature necessary to enable it to comply with its obligations under the Contract.

27.4 
If any provision or part of a provision of this Contract shall be, or be found by any authority or court of competent jurisdiction to be, invalid or unenforceable, such invalidity or unenforceability shall not affect the other provisions or parts of such provisions of this Contract, all of which shall remain in full force and effect.

27.5 The Parties hereto are not allowed to assign any of their rights or obligations hereunder to any third party except that the Buyer shall have the right to assign its rights and obligations hereunder to any member company of the HeidelbergCement group.

27.6 Should any provision of the Contract or any part hereof be invalid or unenforceable according to the governing law, the remaining provisions of the Contract shall be valid and enforceable. 

27.7 For the execution and fulfilment of this Contract the English language shall apply. 
27.8 The Seller shall not enter into any subcontract for the whole or any major part of its obligations under this Contract without the prior written approval of the Buyer, provided that subcontracts with subcontractors in accordance with the Seller’s approved list of subcontractors set forth in Annex xx (List of Agreed Suppliers and Sub-Suppliers) shall not require further approval from the Buyer.  The Seller shall provide the Buyer with full written particulars, and information establishing the financial and technical capacity of proposed subcontractors together with any other information requested, including a fully constituted copy of the proposed form of subcontract. Any consent of the Buyer, if given, shall not relieve the Seller from any liability or obligation under this Contract and the Seller shall be responsible for the acts, defaults and negligence of any subcontractor, subcontractor personnel or agents as fully as if they were the acts, omissions, defaults or negligence of the Seller.

27.9 No subcontract shall bind or purport to bind the Buyer. Nevertheless the Seller shall endeavour to ensure that any subcontractor shall be bound by and observe the provisions of this Contract in so far as they apply to the subcontract.

27.10 The Seller shall endeavour to ensure that each subcontract expressly provides for the Seller’s unconditional right of assignment of the subcontract from the Seller to the Buyer, at the Buyer’s sole option, in the event that the Buyer terminates this Contract.

27.11 The Seller shall endeavour to procure that each subcontract will include terms and conditions equal to or more stringent than the terms and conditions of this Contract particularly in respect of warranties, environmental health and safety compliance, insurance, indemnities, force majeure, no liens, and rights of inspection.]

Article 28.
Supplier Code of Conduct
28.1 It is the Buyer’s goal that all work and activities in connection with this Contract are pursued in compliance with internationally recognized fundamental environmental, labour and social standards. The Buyer has combined its sustainability requirements in HeidelbergCement’s Supplier Code of Conduct attached as Annex 7. Seller assures that it will comply with HeidelbergCement’s Supplier Code of Conduct in every respect. 

28.2
Seller further ensures that its subcontractors observe these standards and requirements likewise. On request, Buyer shall be given the right to examine and verify Supplier’s system for safeguarding HeidelbergCement’s Supplier Code of Conduct.

Signatures:

[Place, Date]
…………………………..




……………………………..


Buyer





Seller

�Also known as „Performance Guarantee“. We follow here the FIDIC Terminology which uses the term “Functional Guarantee”.
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